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The International Criminal Court (ICC) was established by the Rome Statute (ICC Statute), to which 108 States are Parties at present. The ICC has the power to exercise its jurisdiction over persons for the most serious crimes of international concern (ICC Statute, Article 1) and currently deals with four situations: those in Uganda, the Democratic Republic of Congo, the Central African Republic and Darfur, Sudan. 

Out of these four African States, Uganda, the Democratic Republic of Congo and the Central African Republic are States Parties to the ICC Statute and they referred situations which have occurred on their own territories to the ICC Prosecutor (‘self-referrals’). On the other hand, Sudan is not a State Party and it was the Security Council, acting under Chapter VII of the Charter of the United Nations, that decided to refer the situation in Darfur to the Prosecutor (Security Council Resolution 1593 of 31 March 2005). As reported, Pre-Trial Chamber I of the ICC issued a warrant of arrest for Omar Al Bashir, President of Sudan, on 4 March 2009. These two groups of situations appear to reflect two distinct characteristics of the ICC.

When the ‘trigger’ is pulled by a State Party, as is the case of the above self-referrals, or by the Prosecutor (ICC Statute, Article 13(a) and (c)), the ICC may exercise its jurisdiction if, and only if, the State on the territory of which the conduct in question occurred or the State of which the person accused of the crime is a national is a Party to the Statute (ICC Statute, Article 12(2)). In other words, the ICC would then exercise a power which its member States have possessed under the territorial principle or the nationality principle and delegated to the ICC. In such a situation, the ICC, which was established by a treaty and has its own international legal personality (ICC Statute, Articles 1 and 4(1)), appears to be an ordinary international organization for international co-operation in the field of criminal law.


The same, however, cannot be said about activities of the ICC following a referral by the Security Council (ICC Statute, Article 13(b)). The above precondition to the ICC’s exercise of jurisdiction does not apply in such a referral (ICC Statute, Article 12(2)). The ICC then comes close to such a subsidiary organ of the Security Council as the International Criminal Tribunal for the Former Yugoslavia (ICTY), rather than an international organization exercising a power delegated by its member States. It is true that the ICC is ‘complementary to national criminal jurisdictions’ (ICC Statute, preamble and Article 2), whereas the ICTY has had ‘primacy over national courts’ (ICTY Statute, Article 9). As the situation in Darfur suggests, however, it seems highly unlikely that the principle of complementality has a role to play in the case of a referral by the Security Council.


Given these two characteristics of the ICC, it is entirely reasonable that, under Article 115 of the ICC Statute, the expenses of the ICC shall be provided by ‘[a]ssessed contributions made by States Parties’ and ‘[f]unds provided by the United Nations, subject to the approval of the General Assembly, in particular in relation to the expenses incurred due to referrals by the Security Council’ (emphasis added). The Security Council nevertheless recognized, in the above Resolution 1593 concerning the situation in Darfur, that ‘none of the expenses incurred in connection with the referral including expenses related to investigations or prosecutions in connection with that referral, shall be borne by the United Nations and that such costs shall be borne by the parties to the Rome Statute and those States that wish to contribute voluntarily’. 


Such a ‘free ride’, which tends to be repeated, would be inconsistent with the ICC Statute and, arguably, with the UN Charter, Article 17(2) of which provides that ‘[t]he expenses of the [United Nations] shall be borne by the Members [of the United Nations]’. Accordingly, that should be strongly discouraged. In particular, we should bear in mind that some members of the Security Council, including three permanent members, are not States Parties to the ICC Statute.
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